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STATEMENT OF JURISDICTION

Pursuant to Utah Code Ann. § 78-2-2(3) (j) (Supp. 1993) and Utah
R.

App.

Pro.

3 and

4,

the Utah

Supreme

Court

has

appellate

jurisdiction to review errors of law in the lower court's rulings,
orders and judgments and pursuant to Utah Code Ann. § 78-2-2(4) has
transferred this appeal to the Court of Appeals.
STATEMENT OF THE PARTIES
PLAINTIFF /APPELLANT
Utah Foam Products, Inc. is the plaintiff/appellant and may be
referred to in the brief as "Utah Foam."
DEFENDANT/APPELLEE
Edward

E.

Kendall

and

Neil

B.

Kendall

are

the

defendants/appellees and may be referred to as "the Kendalls" in the
brief.

The Kendalls are the principals of defendant, Urethane Company

of Utah ("Urethane").
STATEMENT OF ISSUES ON APPEAL AND
STANDARD OF REVIEW
Question on Appeal No, 1:
Did the lower court err in ruling as a matter of law that the
Kendalls

were

not

personally

liable

pursuant

to

their

"Continuing Personal Guarantee" for Urethane's obligations to
Utah Foam.
Standard of Review:
This Court reviews the Trial Court's grant of Summary Judgment
for correctness, and accords no deference to its conclusions of
law.

J.H. by D.H. v. West Valley City, 840 P.2d 115, 118 (Utah
1

1992) .

Questions of contract interpretation not requiring

resort to extrinsic evidence are matters of law, and on such
questions

the

trial

court's

presumption of correctness.

interpretation

receives

no

Zions First Nat'l Bank, NA v.

National Am. Title Ins. Co.. 749 P.2d 651, 653 (Utah 1988).

In

reviewing factual issues, this Court views the evidence and all
inferences to be drawn therefrom in a light most favorable to
the nonmoving party.

McNair v. Farris. 944 P.2d 3 92, 3 93 (Utah

Ct. App. 1997).
Issue Preservation:
Plaintiff filed a Memorandum in Opposition to Defendants Motion
for Summary Judgment on the Kendalls' personal guarantees.

(R.

4 91 through 514)
STATEMENT OF CASE AND FACTS
A.

Nature of the Case:
This case arises out of a Complaint filed by plaintiff

against the defendants for money owed plaintiff pursuant to a "Bonding
Assistance Agreement" which obligation was personally guaranteed by
the Kendalls.
B.

Course of Proceedings:
On July 8, 1994, Utah Foam filed its Motion for Summary

Judgment for liability on the part of Urethane pursuant to the parties
"Bonding Assistance Agreement" and liability of the Kendalls pursuant
to their personal guarantees of Urethane's obligations.

On July 15,

1994, Urethane and the Kendalls filed a Cross Motion for Summary
Judgment on those same issues. The parties' cross motions for summary

2

judgment were heard by the Honorable Leslie A. Lewis on December 20,
1994.
C.

Disposition in Trial Court:
After hearing oral argument, the Court granted in part the

Kendalls' Motion for Summary Judgment ruling that the Kendalls were
not personally

liable to Utah Foam pursuant

guarantee agreement.
12, 1995.

to their personal

An Order to that effect was entered on January

(Addendum #3; R. 624-625)

The Court took the remaining

issues under advisement.
On February 7, 1995, the Court entered a second order
granting in part Utah Foam's Motion for Summary Judgment and ruling
that Urethane was liable to Utah Foam for monies owed pursuant to the
parties Bonding Assistance Agreement.

(Addendum 4; R. 629-632)

The

Court did not rule on the amount of liability at that time.
On June 9, 1995, a hearing was held on Utah Foam's Motion
for Summary Judgment on the issue of the amount of Urethane's
obligation to Utah Foam. At the conclusion of the hearing, the Court
ruled that Utah Foam was entitled to $65,000 plus accrued interest
from March 1, 1995.

Utah Foam requested at that time a final order

be entered to which request Urethane's counsel objected.

The Court

set the matter of the entry of a final order for subsequent hearing
on July 21, 1995.

(R. 7512, pp. 16-25)

On June 19, 1995 and prior

to the hearing, Urethane filed for Chapter 7 bankruptcy claiming no
assets.

(Addendum 5)
On November 20, 1996, after the voluntary dismissal of a

counterclaim, the Court entered a final order in this matter.
726-727)

(R.

Utah Foam then filed its appeal of the Court's January 9,
3

1995 Order dismissing Utah Foam's claims against the Kendalls based
upon their personal guarantees of Urethane's obligations.

(R. 731-

733)
STATEMENT OF FACTS
Plaintiff, Utah Foam Products, Inc., is a Utah corporation
engaged

in the business, inter alia, of supplying polyurethane

building products and materials to contractors, which materials are
used

in

insulating

buildings.

and

roofing

for commercial

industrial

(R. 302-303)

Defendant, Urethane Company of Utah
corporation

and

engaged

in the business

("Urethane") is a Utah

of installing

polyurethane

insulation and roofing in commercial and industrial buildings.

(R.

3 03, 3 07) Defendants, Edward E. Kendall and Neil B. Kendall were the
principals and key officers of Urethane.

(R. 3 03)

On September 11, 1987, Utah Foam and Urethane entered into an
open account.

As additional consideration for Utah Foam granting

Urethane credit on account, a separate agreement was entered into
between Utah Foam and Edward E. Kendall and Neil B. Kendall wherein
the Kendalls individually agreed to a continuing personal guarantee
for "all obligations" incurred by Urethane to Utah Foam.

(Addendum

1; R. 384A)
The parties continued doing business over the next several years
under the terms of the agreements.

The business relationship went

beyond simply buying and selling insulation and included instances
where Utah Foam advanced money to Urethane for things such as payroll.
(R. 645)
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On March 14, 1991, Edward Kendall approached Bruce Wilson,
president of Utah Foam and told Wilson that Urethane was unable to
obtain the bonds necessary to perform a large government project and
asked Wilson if Utah Foam would be interested in a joint venture on
the project.

(R. 304-305, 307) Without Utah Foam's assistance in

obtaining bonding, Urethane would not be able to get the contract.
(R. 308)
As a result of these discussions, on March 14, 1991, Utah Foam
and Urethane entered into a Bonding Assistance Agreement whereby Utah
Foam agreed to provide bonding assistance in return for 33.33% of the
gross profits from the contract.
to be no less than $65,000.

The amount to be paid Utah Foam was

(Addendum 2; R. 317)

Utah Foam provided

the bonds as required and Urethane was awarded the job.

(R. 305-306)

During the course of the contract, the bonding company, through
no fault of any of the parties related to this case, was declared
insolvent and placed into receivership by the Utah State insurance
commissioner.

(R. 3 06)

As a result, the bonds were cancelled and

Utah Foam was asked to replace the bonds. After further negotiation,
the general contractor determined that the material had been provided
and the work satisfactorily performed and that it would not be
necessary to obtain new bonding.

(R. 3 06)

Urethane completed the

project and was paid the full contract price of $551,467.10 (R. 653)
approximately $245,000, of which was profits.

(R. 317) At all times,

the obligation owed under the Bonding Assistance Agreement was treated
as part of the open account guaranteed by the Kendalls.

(R. 511-512)

Despite repeated demands, Urethane refused to pay to Utah Foam
the one-third profits as agreed between the parties.
5

(R. 310)

Urethane refused to ever provide a final cost accounting for the
project.

Rather than litigate over the final cost accounting and the

total amount of Utah Foam's share of the profits, Utah Foam agreed to
liquidate the amount of the debt at the minimum $65,000 level even
though it believed it was entitled to much more.

(R. 752 at p. 4)

After the trial court ruled that the individual defendants were not
personally liable on their personal guarantees for the obligation of
Urethane, the remaining principal, Ed Kendall,1 set about to loot the
company and had Urethane file a Chapter 7 Bankruptcy.

(Addendum 5)

SUMMARY OF THE ARGUMENT
The "Continuing Personal Guarantee" entered into by the Kendalls
guaranteed "all obligations" of Urethane to Utah Foam.

The Kendalls'

personal guarantee was absolute and by its own language encompassed
the obligation incurred by Urethane to Utah Foam pursuant to the
Bonding Assistance Agreement.
the

Kendalls' personal

The lower court erred in ruling that

guarantees

did not

encompass

Urethane's

obligation to Utah Foam under the Bonding Assistance Agreement.

As

a result, the Kendalls, through their company Urethane, received
profits rightfully belonging to Utah Foam, and by divesting the
company of its assets, thereby causing it to file bankruptcy, the
Kendalls have successfully denied Utah Foam its share of the profits
received by Urethane.

Neil B. Kendall had, during the interim, passed away.
6

ARGUMENT
POINT I
THE LOWER COURT ERRED IN RULING THAT THE
KENDALLS' ABSOLUTE PERSONAL GUARANTEE
OF "ALL OBLIGATIONS" DID NOT APPLY TO URETHANE'S
OBLIGATION UNDER THE BONDING ASSISTANCE AGREEMENT
The continuing personal guarantee entered into by the Kendalls
covered "all obligations" of Urethane to Utah Foam.

The lower court

erred by limiting the term "all obligations" to only obligations
arising under the credit agreement.

By so ruling, the lower court

essentially ignores the express language of the parties agreement in
contravention of established Utah law recognizing the validity and
enforceability of absolute personal guarantees.
A.

The "Continuing Personal Guarantee" of the Kendalls was
Absolute.

On September 11, 1987, Edward Kendall and Neil Kendall signed
continuing personal guarantees of all obligations of Urethane to Utah
Foam.

The agreement is short and concise as set forth below in its

entirety:
In consideration of UTAH FOAM PRODUCTS, INC.
Extension of credit to the above named purchaser,
the undersigned personally guarantees to all
obligations incurred by the purchaser and their
successors in interest including costs and
attorneys fees. The undersigned waives notice of
acceptance, notice of non-payment, protest, and
notice of protest with respect to the obligations
covered herein. This GUARANTEE shall continue in
full force and effect as long as there are
extensions of credit and shall apply to any
successors,
in interest, unless
expressly
terminated in writing with notice via certified
mailing to UTAH FOAM PRODUCTS, INC.
(emphasis
added)
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By its own terms, the personal guarantee was continuing and
covered "all obligations."

The guarantee continued unless expressly

terminated in writing with notice via certified mail.
The controlling case in Utah on the scope of personal guarantees
is Valley Bank and Trust Company v. Rite Way Concrete Forming, Inc.,
742 P.2d 105 (Utah Ct. App. 1987) . In that case the court addressed
the nature and scope of the defendants personal guarantee of "any and
all obligations of Borrower to Bank . . .". The borrower corporation
had defaulted

in making payments under a promissory note.

In

analyzing the nature and scope of the defendants' guarantees, the
court stated:
An absolute guarantee is defined as: "a contract
by which the guarantor has promised that if the
debtor does not perform his obligation or
obligations, the guarantor will perform some act
(such as the payment of money) to or for the
benefit of the creditor . . . A guaranty of the
payment of an obligation, without words of
limitation or condition, is construed as an
absolute or unconditional guaranty. 38 Am Jur.2d
Guaranty § 21 (1968).
Id. At 108.

The court went on to distinguish an absolute guaranty

from a conditional guaranty wherein a creditor must first pursue some
other remedy.

Id. At 108.

The court found that the guarantor's

promise to "guarantee payment when due of any and all obligations of
borrower . . . " constituted an absolute guaranty of payment.
Based upon the court's ruling in Valley Bank, it is clear that
the Kendalls' personal guarantee of "all obligations" of Urethane to
Utah Foam was absolute and unconditional.

Such a guaranty by the

Kendalls constituted an absolute guarantee of payment of all of
Urethane's obligations owed to Utah Foam.
8

B.

The Kendalls personal guarantee of "all obligations" is
clear and unambiguous and the trial court erred in limiting
the guaranty.

The language of the guaranty entered into between Utah Foam and
the Kendalls is clear and unambiguous.

Where the language of the

guaranty is clear and unambiguous, it was error for the court to
ignore the express language of the parties agreement and to limit the
guaranty in a manner not agreed to between the parties.
In determining the scope of any contract, the court will first
look to the language of the contract.

Winegar v. Froerer Corp., 813

P.2d 104, 108 (Utah 1991), If the contract is clear and unambiguous,
the court may not look beyond the language of the agreement.

Id.

A review of the language of the Continuing Personal Guarantee
shows that its scope is clear and unambiguous.

In interpreting

contracts, "the ordinary and usual meaning of the words used is given
effect.

Berman v. Berman, 749 P.2d 1271, 1273 (Utah Ct. App. 1988).

The ordinary meaning of contract terms is often best determined
through standard, non-legal dictionaries. Warburton v. Virginia Beach
Federal Savings & Loan Assoc, 899 P.2d 779, 782 (Utah Ct. App. 1995).
The operative words in this case are "the undersigned personally
guarantees to all obligations incurred by purchaser."
There
incurred."

can only be

one

interpretation

of

"all

obligations

The Court's ruling defies the usual and plain meaning of

the words used in finding that the parties did not intend all
obligations incurred but rather intended to limit the guaranty to only
those obligations incurred under the credit agreement.

Had the

parties intended to limit the guaranty as ruled by the lower court,
9

they could have easily included words to that effect
obligations under the credit agreement

such as;

obligations under the above

agreement or; only obligations under the open account. Words limiting
the guarantee were not used by the parties and should not now be
implied by the Court to amend the parties contract in contravention
of the actual agreement.
Parties are free to contract as they chose and the courts should '
not step in to rewrite those contracts.
669 P.2d 455, 459 (Utah 1983).

Bekins Bar V Ranch v. Huth,

It is not for the court to indirectly

change arm's length bargains even if improvidently entered into.
Dalton v. Jerico Const. Co., 642 P.2d 748, 750 (Utah 1982).

It is

common place in the commercial world where two companies enter into
an ongoing financial relationship, that one company will require that
the principals of the borrowing company unconditionally guaranty all
the obligations of the company as consideration for entering into the
financial arrangement.

The purpose for the broad and all inclusive

language in the guaranty allows the corporate parties to continue in
their financial relationship without having to renegotiate every
transaction that might vary in some details.

Indeed, during the

course of the relationship between these parties, Urethane not only
purchased products from Utah Foam, but borrowed money as well to pay
such things as Urethane's payroll.
It was no coincidence that the Kendalls approached Utah Foam in
1991 seeking financial assistance on a very large project that was
estimated to be extremely profitable to Urethane and the Kendalls.
As in the past, there was no need to renegotiate a second personal

10

guarantee as the September 11, 1987 guarantee covered all obligations
incurred.
The lower court's ruling in this matter is contrary to Utah law
and virtually prohibits parties in financial relationships from
entering

into absolute

obligations.

and unconditional

guarantees

for

future

Should the lower court's ruling stand, parties would be

forced to obtain new guarantee agreements virtually every time there
is a new transaction or transaction of a slightly different nature.
Otherwise, a party would run the risk of having a court interpret the
guarantee agreement in a manner inconsistent with the agreement's
plain language as occurred in this case.
The Kendalls were at all times aware of their absolute guarantee
of the obligations of Urethane to Utah Foam.

To the extent they

wished to be relieved of that guaranty in the future, they could have
simply given notice in writing as provided in the agreement.
Kendalls

were

not

without

means

guaranteeing future obligations.

to

protect

themselves

The
from

The fact of the matter is that the

Kendalls desired to have the personal guarantees continue as they
intended and, in fact, used the liberal terms of the open account on
this very job.

In fact, the parties in this case as evidenced by the

July invoice sent to Urethane ,treated the obligation at issue as part
of the open account.
The

personal

guarantee

of

the

Kendalls

to Utah

Foam was

continuing, unambiguous, and covered "all obligations incurred."

The

language is clear and concise to indicate the parties intent and the
Court need look no further than the contract and should hold the
parties to their bargained for agreement.
11

The lower court erred by

implying an intent different than the ordinary and plain English
meaning of the words used in the agreement and the decision of the
lower court should be reversed and judgment entered in favor of Utah
Foam.
C.

The lower court had no evidence that the intent of the
parties was anything other than as stated in the guarantee
agreement itself.

In making its ruling, the lower court placed undue emphasis on
the fact that the "Continuing Personal Guarantee" was executed at the
same time as the credit agreement.
personal

guarantee was

limited,

The Court's conclusion that the
therefore, to only

obligations

incurred under the credit application or obligations "of the same kind
or quantity" was not warranted in fact or law.
As stated previously, the agreement is clear and unambiguous.
To the extent the Court determined any ambiguity to exist, for
purposes of the Kendalls' motion for summary judgment on the issue,
the Court would be required to draw all facts and inferences in the
light most favorable to Utah Foam as the non-moving party.
Anderson Lumber Co. , 878 P.2d

1155, 1156

Dansie v.

(Utah Ct. App. 1994),

including the fact that both Utah Foam and Urethane treated the
obligation as falling within the credit agreement.

It was not until

after Urethane received all the profits and had decided to keep them
for itself that Urethane objected to the obligation being included
within the credit agreement.

It was error for the Court to rule as

a matter of law under the guidelines of Dansie, id.

That the Kendalls

were entitled to summary judgment on the issue of intent given the
evidence before the court.

12

CONCLUSION
The Kendalls' personal guarantee of all obligations incurred by
Urethane was absolute.

The term "all obligations incurred" is clear

and unambiguous and should be given its plain English meaning.

The

lower court erred in determining that the intent of the Continuing
Personal Guarantee executed by the Kendalls was different than the
intent plainly stated in the agreement and that, therefore, the
guarantee did not apply to Urethane's obligation under the Bonding
Assistance Agreement. The lower court's Order granting the Kendalls'
Motion for Summary Judgment and dismissing Utah Foam's claim based
upon the personal guarantees should be reversed and this Court should
direct the lower court to grant plaintiff's Motion for Summary
Judgment and enter an Order finding the Kendalls personally liable on
their guaranty.
DATED this^,3 day of December, 1997.
Respectfully submitted,
CAMPBELL MAACK & SESSIONS

ROBERT D. WAMCK, Esq.
MARTIN R. DENNEY, Esq.
Attorneys for Appellants
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A

UTAH FOAM PRODUCTS, INC.

CREDIT APPLICATION

o west 2610 south
Jt Lake City. Utah 84119-2498
(801) 973-8836

Company Name:

URETHANE COMPANY OF UTAH

Mailing Address:

P.O. Box 18487

Shio to*

Address:
CITY

City:

Kearns

State:

STATE

ZIP CO!

7in Hnrfft' 8 4 1 1 8
_ £»ip wooe.
Business Telephone No.:

Utah

Type of Business:

roofing & insulation
_X

slame:

Corporation

Individual ^W*0*- Amount of Credit Desired:

Partnership
COMPANY OFFICERS:
Title:

*

Home Phone No.:

Fdward F. Kendall

President

968-3958

Neil B. Kendall

Sec/Treas

?63-l964

How Long in Business:
T a x E x e m pt:_

.yes
if yes, Tax No.
f all Officers and Employees are authorized to order materials, write Purchase Order Required:
\LL] otherwise, specify.
yes
Listing with D and B?
:
yes

no
no,
no,

BANK REFERENCES
Name:

Branch:
Checking
Account*
Savings
Phone
Checking
Account*
Savings
Phone
OTHER CREDIT AND TRADE REFERENCES
Address:

ame:

Phone No.

TERMS
is hereby certified that the statements in this application for open account are true and complete. By the signature
elow, the purchaser hereby agrees to pay all invoices when same become due or payable pursuant to the terms of
ale. It is further agreed to pay a FINANCE CHARGE of 11/2% per month, which is a PER ANNUM rate of 18% on
ast due balances of thirty days or more. The purchaser also agrees to pay afl collection costs plus reasonable at*
5rney fees whether or not legal action is commenced for non-payment. All shipments are F.O.B. shipping point. All
ccounts are payable in Salt Lake City, Utah, in U.S. Funds and if pa[fl^Jbheck/theymust be drawp-t>nj^§. Banks.
)ated this

/^ /

dayof/?W^J9

&Y

Tt
Purchaser

CONTINUING PERSONAL GUARANTEE
I consideration of UTAH FOAM PRODUCTS, INC. extension of credit to the above namedjpufclluySI
llltl UIIUUl- '"
»dj pufSflSSSTTTTE
igned personally guarantees to all obligations incurred by the purchaser and their ' " CTQ'&fSfS^O B Jtn-Jr^roct
\^
UJQU
luding costs and attorneys fees. The undersigned waives notice of acceptance, notice of non-payment, protest,
nd notice of protest with respect to the obligations covered herein. This GUARANTEE shall continue in full
:>rce and effect as long as there are extensions of credit and shall apply to any successors, in Interest, unless
xpressly terminated in writing with notice via certified mailing to L^J^FOAMkPRODUCTS, I N C ^
y
lATEDthis

/ /

H-W~* n & ^

-

* - 7

,/

^

^

Ss

^ - ^ -

^ * ' ^

Tab 2

BONDING ASSISTANCE AGREEMENT
Urethane Co. of Utah has a contract with Arrington
Construction Co. referenced by P.O. #7773 for work on Project FPR
CP-3C at INEL located at Scoville, Idaho.
Contract amount is
$491,588.00.
Work is to start July 1, 1991, with anticipated
completion October 1, 1991.
As of March 13, 1991 Urethane Co. of Utah is unable to bond
this project and has asked Utah Foam Products, Inc. for assistance.
Utah Foam agrees to provide bonding only as a joint venture
return for 1/3 (33.33%) of gross profits.
Gross profit
estimated to be $245,000.00 of which Utah Foamfs portion would
$81,670.00, but under no condition will the amount to Utah Foam
less than $65,000.00.

in
is
be
be

Urethane Co. of Utah will perform all work on the project and
will indemnify and hold harmless Utah Foam and its stockholders
Bruce Wilson and Lynn Wilson from any and all liability relating to
this project.
Utah Foam's portion of profit will be paid as a part of each
draw submitted, and paid by Arrington, rather than entire amount to
be due upon completion. A final cost accounting of project and
final payment will be within 45 days of date of completion.
Should any claim be made against the bond, Urethane Co. of
Utah agrees to promptly remedy such claim.
UTAH FOAM PRODUCTS, INC.
3609 South 700 West
Salt Lake City, Utah 84119

URETHANE CO. OF UTAH
5150 West 4900 South
Kearns,. Utah , 84118
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH
UTAH FOAM PRODUCTS, INC.,
a Utah corporation,
Plaintiff,

URETHANE COMPANY OF UTAH,
a Utah corporation;
EDWARD E. KENDALL; and
NEIL B. KENDALL,

ORDER GRANTING DEFENDANTS
PARTIAL SUMMARY JUDGMENT
ON THE ISSUES OF PERSONAL
LIABILITY

Civil No. 930901450CN
Judge Leslie Lewis

Defendants.

This matter came before the Court for hearing on the parties' cross-motions
for summary judgment on December 21, 1994 at 2:30 p.m. Based upon the briefs and
arguments of counsel, and good cause appearing therefore, the Court finds that the Credit
Application signed by Edward E. Kendall and Neil B. Kendall on September 11, 1987 is of a
distinctly disparate nature than the Bonding Assistance Agreement entered into between
Urethane Company of Utah ("Urethane") and Utah Foam Products, Inc. ("Utah Foam) on
March 14, 1991. The Court finds that the personal guarantee contained within the Credit
Application contemplated purchases of goods by Urethane under an open account from Utah
Foam. The Court finds that the Bonding Assistance Agreement contemplated a unique and
separate arrangement outside the coverage of the personal guarantee of the Credit
Application. Because any potential obligation arising out of the Bonding Assistance

s-\brb\47519

ft*? 0- £ '? I

Agreement is not of the same kind or quality and does not relate to the same transaction or
series of transactions as contemplated by the Credit Application, and because the Bonding
Assistance Agreement does not refer to the personal guarantee in the Credit Application, the
Court finds as a matter of law that the personal guarantee contained in the Credit Application
signed by Edward E. Kendall and Neil B. Kendall does not extend to the Bonding Assistance
Agreement.
THEREFORE, IT IS HEREBY ORDERED that defendants' motion for
summary judgment as to the issue of Edward E. Kendall and Neil B. Kendall's personal
liability is hereby granted and the Second Cause of Action set forth in plaintiffs complaint is
hereby dismissed with prejudice. The Court specifically reserves decision on all remaining
issues of the parties' cross-motions for summary judgment and takes those issues under
advisement.
DATED this

/ ^day
iay of

^ ?^ ~ ^

, 1995.

BY THE COUkT:

THE HONORABLE L E S I J ^ r LEWJS-y;?
:
DISTRICT JUDGE
\.
~C^£
'T\> "

s\brb\47519
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH

UTAH FOAM PRODUCTS, INC.,
a Utah corporation,

COURT'S

Plaintiff,

KUIiXJNG

CASE NO.

930901450

v.

t\

URETHANE COMPANY OF UTAH, a
Utah corporation, et al.,
Defendants.

>

5

:
:

A Notice to Submit having been filed# pursuant to Rule 4-501,
Code of Judicial Administration, in connection with the parties7
cross-Motions for Summary Judgment# the Court having reviewed the
Motions, Memoranda

in

support

and

Reply

Memorandum

and

the

Memoranda in opposition, and the Court having heard oral argument
on December 20, 1994, and taken the matter under advisement, and
the Court now being fully advised and finding good cause, rules as
stated herein.
The Court finds that while there may be some facts in disputef
both parties have stated that no material facts are at issue.
Both sides agree that a written contract between the parties
was executed on JJarch 14, 1991, wherein bonding was to be provided
on the INEL job for a share of the profits.

The bonds were

provided on March 26, 1991 and were cancelled, through no fault of

UTAH FOAM V. URETHANE CO.

plaintiff,

on

April

COURT'S RULING

PAGE TWO

25,

1992, before

any

work

began.

No

replacement bonds were ever obtained. The facts support the waiver
of the duty to provide replacement bonds.

Urethane kept its INEL

project and did the work without obtaining a replacement bond.
Urethane was paid, after completing the job.
Utah Foam claims entitlement to full payment due under the
agreement.

The

defendant

believes

consideration, negating the contract.

there

is

a

lack

of

The issue raised, whether

there was a failure of consideration, clearly appears to turn on
facts not in dispute.
This Court finds that there was consideration and Utah Foam
performed all of its obligations under the bonding assistance
agreement, and is entitled to the benefit of its bargain.

The

Court finds the duty to provide a replacement bond was waived.
The
defendant,

bonding

that

Urethane,

the
allowed

plaintiff
Urethane

initially
to

keep

secured
the

subcontractor and was therefore valuable consideration.

job

for
as

UTAH FOAM V. URETHANE CO.

PAGE THREE

COURT'S RULING

The contract is to be enforced and liability is established.
Damages are to be set at a future hear
Dated this

7

*day~"of Febru

LESLIE A. LEWIS
DISTRICT COURT JUDGE

UTAH FOAM V. URETHANE CO.

PAGE FOUR

COURT'S RULING

MAILING CERTIFICATE
I hereby certify that I mailed a true and correct copy of the
foregoing Court's Ruling, to the following, this

C-"

day of

February, 1995:

Robert D. Maack
Attorney for Plaintiff
201 S. Main, 13th Floor
Salt Lake City, Utah 84111
Gary E. Jubber
Brock R. Belnap
Attorneys for Defendants
215 S. State, 12th Floor
P.O. Box 510210
Salt Lake City, Utah 84151

e-nm^wi

Tab 5

United States Bankruptcy Ccfe£C^
District of Utah
Central Division

TARY
PETITION

*^

NAME OF JOINT DEBTOR (SpouseMLast. First, Middle)

E: (Name of debtor - If individual, enter: Last, First, Middle)

frethane Company of Utah
OTHER NAMES used by debtor in the last 6 years (include married, maiden, and trade names)

ALL OTHER NAMES used by joint debtor in the last 6 years (inc married, maiden, and trade names)

. SEC/TAX I.D. NO. (If more than one, state all)

SOC. SEC/TAX I.D. NO. (If more than one, state all)

(7-0335480
STREET ADDRESS OF JOINT DEBTOR (No. and street, city, state and zip code)

EET ADDRESS OF DEBTOR (No. and street, city, state and zip code)

237 West 4630 South
rest Valley City, UT 84119
JNTY OF RESIDENCE/BUSINESS: S a l t

COUNTY OF RESIDENCE/BUSINESS:

L a k e

MAILING ADDRESS OF JOINT DEBTOR (If different from street address)

LING ADDRESS OF DEBTOR (If different from street address)

:ATION OF PRINCIPAL ASSETS OF BUSINESS DEBTOR (if different from addresses above)

1237 West 4630 South
test V a l l e y , UT 84119

[X]

[

]

VENUE (Check one box)
Debtor has been domiciled or has had a residence, principal place of business, or
principal assets in this District for 180 days immediately preceding the date of
this petition or for a longer part of such 180 days than in any other District.
There is a bankruptcy case concerning debtor's affiliate, general partner, or partnership
pending in this District.

INFORMATION REGARDING DEBTOR (Check applicable boxes)
»E OF DEBTOR (Check one box)
] Individual
] Joint (Husband & Wife)
] Partnership
] Other

CHAPTER OR SECTION OF BANKRUPTCY CODE FOR PETITION
[ X ] Chapter 7
[ ] Chapter 11
( ) Chapter 13
[ ] Chapter 9
( ] Chapter 12
[ ] Sec. 304

( ] Corporation Publicly Held
[ X ] Corporation Not Publicly Held
[ ] Municipality

TURE OF DEBT (Check one box)
] Non-Business/Consumer

SMALL BUSINESS (Chapter 11 only)
[ ] Debtor is a small business as defined in 11 U.S.C. § 1 0 1 .
( ] Debtor is and elects to be considered a small business under 11 U.S.C. i 1121 (e). (opt'l

( X ] Business - Complete A&B below

TYPE OF BUSINESS (Check one box)
] Farming
( ] Transportation
] Professional
( ] Manufacturing/
] Retail/Wholesale
Mining
] Railroad
( ] Stockbroker

I ]
(X]
[ ]
( ]

Commodity Broker
Construction
Real Estate
Other Business

FILING FEE (Check one box)
(X) Filing fee attached
[ ] Filing fee to be paid in installments. (Applicable to individuals only.) Must attach signed
application for the court's consideration certifying that the debtor is unable to pay fee
except in installments. Rule 1006(b): see Official Form No. 3
NAME AND ADDRESS OF LAW FIRM OR ATTORNEY

JRIEFLY DESCRIBE NATURE OF BUSINESS

McKay, Burton & Thurman
600 Kennecott Building
10 East South Temple Street
Salt Lake City, UT 84133

Contracting

Telephoned.
(801)
521-4135
NAME(S) OF ATTORNEY(S) DESIGNATED TO REPRESENT THE DEBTOR

Joel T. Marker 4372
STATISTICAL/ADMINISTRATIVE INFORMATION (28 U.S.C. S 604)
(Estimates only) (Check applicable check boxes)

[ ] Debtor is not represented by an attorney. Telephone No. of Debtor not
represented by an attorney:
~ .
'—'

I Debtor estimates that funds will be available for distribution to unsecured creditors.
J Debtor estimates that, after any exempt property is excluded and administrative expenses paid, there will be no funds available
for distribution to unsecured creditors.
riMATED NUMBER OF CREDITORS
1-15
16-49
50-99
{ ]
(X]
11
TIMATED ASSETS (in thousands of dollars)
Under 50
50-99
100-499
[ J
I ]
( J
TIMATED LIABILITIES (in thousands of dollars)
Under 50
50-99
100-499

I 1

I 1

IX]

1000-over
( I

100-199
[ 1

200-999
I I

500-999
( ]

1000-9999
[ ]

10.000-99,000
[ ]

100,000-over
( ]

500-999
[ 1

1000-9999
I 1

10,000-99,000
( I

100,000-over
I )

T. NO. OF EMPLOYEES - CH. 11 & 12 ONLY
100-999
0
1-19
20-99
I 1
( ]
( ]
( ]
T. NO. OF EQUITY SECURITY HOLDERS - CH. 11 & 1 2 ONLY
100-499
0
1-19
20-99
( I
I 1
I )
I I

1000-over
[

I

500-over
I I

THIS SPACE FOrl COURT USE-ONLY

FORM 1. VOLUNTARY PETITION - Page 2

Name of Debtor: Urethane Comparwpf

4H^

FILING OF PLAN

16

For Chapter 9, 1 1 , 12 and 13 cases only. Check appropriate box.
C ]

A copy of debtor's proposed plan dated

[

is attached.

]

Debtor intends to file a plan within the time allowed by statute, rule, or order of the court.

PRIOR BANKRUPTCY CASE FILED WITHIN LAST 6 YEARS (if more than one . attach additional sheet)
Location Where Filed

Date Filed

Case Number

NONE
PENDING BANKRUPTCY CASE FILED BY ANY SPOUSE, PARTNER, OR AFFILIATE OF THE DEBTOR {if more than one , attach additional sheet)
Name of Debtor

Case Number

Date

NONE
Relationship

District

Judge

REQUEST FOR RELIEF
Debtor is eligible for and requests relief in accordance with the chapter of title 1 1 , United States Code, specified in this petition.

SIGNATURES

0^

ATTORNEY

>^/4^

Marker

INDIVIDUAL/JOINT DEBTOR(S)
I declare under penalty of perjury that the information provided in this petition is true and

X

Not A p p l i c a b l e

CORPORATE OR PARTNERSHIP DEBTOR
I declare under penalty of p.erjury that the information-provided iryjhis petition is true and
correct and i£r5fl have ba£n authored tojijte this petition ar\b€half of the debtor.

Edward^ E. Kendall

Signature of Debtor

Edward E . K e n d a l l
Date

X

Print or Type Name of Authorized Individual

President

Not A p p l i c a b l e

Signature of Joint Debtor

Title of Individual Authorized by Debtor to File this Petition

Date
If the debtor is a corporation filing under chapter 1 1 , Exhibit "A" is attached and made part of
this petition.
TO BE COMPLETED BY INDIVIDUAL CHAPTER 7 DEBTOR WITH PRIMARILY CONSUMER DEBTS (See
P.L. 98-353 § 322)
I am aware that I may proceed under chapter 7, 1 1 . 12, or 13 of title 1 1 , United States Code,
understand the relief available under each such chapter, and choose to proceed under chapter 7 of such
title.

CERTIFICATION AND SIGNATURE OF NON-ATTORNEY
BANKRUPTCY PETITION PREPARER (See 11 U.S.C. § 110)
I certify that I am a bankruptcy petition preparer as defined in 11
U.S.C. S 110, that I prepared this document for compensation,
and that I have provided the debtor with a copy of this
document.

If I am represented by an attorney. Exhibit "B" has been completed.
Printed or Typed Name of Bankruptcy Petition-Prepare*

Not A p p l i c a b l e
Signature of Debtor

X

Social Security Number

Date

Not A p p l i c a b l e

'..'.'.

'• '

Signature of Joint Debtor

1^

-".

-

\

"^ ..

Address

\*zL

Telephone
EXHIBIT "B"
(To be completed by attorney for individual chapter 7 debtor(s) with primarily consumer debts.)
I, the attorney for the debtor(s) named in the foregoing petition, declare that I have informed the debtor(s) that
(he, she, or they) may proceed under chapter 7, 1 1 , 12, or 13 of title 1 1 , United States Code, and have
explained the relief available under such chapter.

Name and Social Security number of all other individuals who-ptepared
or assisted in preparing this document:
P*"^
\
-C-T*

\

If more than one person preparedthis document, attach additional
signed sheets conforming to the appropriate Official Form for each
person.

X Not Applicable
Signature of Bankruptcy Petition Preparer

Not Applicable
Signature of Attorney

Date

A bankruptcy petition preparer's failure to comply with the provisions
of title 11 and the Federal Rules of Bankruptcy Procedure may result in
fines or imprisonment or both. 11 U.S.C. § 110; 18 U.S.C. § 156.

UNITED STATES BANKRUPTCY COURT
District of Utah
Central Division
i re: Urethane Company of Utah
87-0335480

Case No.
Chapter 7

Statement Regarding Authority To Sign And File Petition
I, Edward E. Kendall, declare under penalty of perjury that I am the President of
Urethane Company of Utah, a Utah corporation and that on June 16, 1995 the following
resolution was duly adopted by the Board of Directors of this corporation:
"Whereas, it is in the best interest of this corporation to file a voluntary petition in the
United States Bankruptcy Court pursuant to Chapter 7 of Title 11 of the United States Code;
Be It Therefore Resolved, that Edward E. Kendall, President of this corporation, is
authorized and directed to execute and deliver all documents necessary to perfect the filing of
a chapter 7 voluntary bankruptcy case on behalf of the corporation; and
Be It Further Resolved, that Edward E. Kendall, President of this corporation, is
authorized and directed to appear in all bankruptcy proceedings on behalf of the corporation,
and to otherwise do and perform all acts and deeds and to execute and deliver all necessary
documents on behalf of die corporation in connection with such bankruptcy case; and
Be It Further Resolved, that Edward E. Kendall, President of this corporation, is
authorized and directed to employ Joel T. Marker, attorney and the law firm of McKay,
Burton & Thurman to represent the corporation in such bankruptcy case."
Executed on:

Signed:
Edward E. Kendall
President of Urethane Company of Utah

